Form 10

Alberta Rules of Court

	COURT FILE NO.
	
	Clerk’s Stamp

	
	
	

	COURT
	COURT OF QUEEN’S BENCH OF ALBERTA
	

	
	
	

	JUDICIAL CENTRE
	EDMONTON
	

	
	
	

	PLAINTIFF
	FIC INVESTMENTS USA CORP.

	DEFENDANTS
	MALCOLM LENNIE

	
	

	DOCUMENT
	STATEMENT OF CLAIM

	
	
	
	

	ADDRESS FOR SERVICE AND CONTACT INFORMATION OF PARTY FILING THIS DOCUMENT
	
	McLennan Ross LLP

#600 West Chambers

12220 Stony Plain Road

Edmonton, AB  T5N 3Y4
	Lawyer:

Kenneth W. Fitz

Telephone:
(780) 482-9200

Fax:

(780) 482-9100

Email:

kfitz@mross.com

File No.:
100539


NOTICE TO DEFENDANTS

You are being sued. You are a Defendant.

Go to the end of this document to see what you can do and when you must do it.

Note: State below only facts and not evidence (Rule 13.6).

Statement of facts relied on:

1. The Plaintiff, FIC Investments USA Corp. (“FIC”) is a body corporate, duly incorporated pursuant to the laws of the State of Nevada. FIC is extra-provincially registered in the Province of Alberta, and carries on business in the Province of Alberta.
2. The Defendant, Malcolm Lennie (“Lennie”), is a Barrister and Solicitor practicing law in the Province of Alberta.  So far as is known to the Plaintiff, Lennie resides in Edmonton, Alberta.
3. On or about March 25, 2006, FIC entered into a development agreement (the “Development Agreement”) with RCR Construction and Management Ltd. (“RCR”). 
4. Pursuant to the terms of the Development Agreement, FIC agreed to provide financing to RCR for the construction of residential homes in a devlopment located in Stony Plain, Alberta, known as Willow Park – Stage 7 (the “Development”).
5. The Development Agreement provided that FIC would finance the construction of residential homes constructed by RCR as follows:

(a) FIC would purchase lots located in the Devlopment;

(b) FIC would then sell those lots to RCR, and would loan RCR the purchase price for those lots;
(c) FIC would loan further amounts to RCR to fund the construction of homes on those lots; 
(d) RCR would pay FIC:

(i) The purchase price of the lot plus 12%;
(ii) All funds advanced to RCR by FIC to fund the construction of homes on the lots; 

(iii) Interest of 1% per month on all amounts loaned to RCR by FIC; and

(iv) 34% of RCR’s net profit from the sale of the home.

6. Pursuant to the terms of the Development Agreement, FIC purchased 5 lots located in the Development, being lots 63, 3, 4, 5 and 6 (the “Lots”), and sold them to RCR for a total cost of $364,900.00 (the “Purchase Price”). FIC loaned the Purchase Rrice to RCR.
7. Between early 2006 and late 2007, FIC loaned a total of $757,190.00 to RCR to fund the construction of houses on the Lots (the “Advances”).
8. Pursuant to the terms of the Development Agreement, FIC was entitled to the following from RCR:

(a) Payment of the Purchase Price;

(b) Payment of $43,788.00, being 12% of the Purchase Price;

(c) Payment of the Advances;

(d) Interest on the Advances at a rate of 1% per month until paid; and

(e) 34% of RCR’s net profit from the sale of the Lots following construction of homes on the Lots

(collectively the “Amounts Owing From RCR”).

9. At all material times Lennie acted as FIC’s solicitor with respect to the drafting and execution of the Development Agreement, the purchase of the Lots by FIC, FIC’s sale of the Lots to RCR, and the transfer of the Advances to RCR. 
10. Lennie did not register the Development Agreement against title to the Lots, and did not otherwise secure FIC’s interest in the Lots or the Amounts Owing From RCR against title to the Lots.
11. Lennie failed to exercise the care and skill of a solicitor practicing in the area of commercial real estate transactions and breached the duty of care he owed to FIC, the fiduciary duties he owed to FIC, and the terms of his retainer, particulars of which breaches include, but are not limited to, the following:

(a) Failing to properly advise FIC with respect to the Development Agreement, the sale of the Lots to RCR, and the payment of the Advances to RCR to ensure that FIC received proper security from RCR;

(b) Failing to include the necessary provisions in the Development Agreement to create a charge against the Lots and thereby secure payment of the Amounts Owing From RCR;

(c) Failing to regsiter the Development Agreement against title to the Lots or otherwise secure payment of the Amounts Owing From RCR against title to the Lots;

(d) Transferring title to the Lots from FIC to RCR without properly protecting FIC’s interest in the Lots and without preserving FIC’s right to take back the Lots in the event RCR defaulted on its obligations under the Development Agreement;

(e) Transferring the Advances to RCR without obtaining proper security for repayment of the Advances;
(f) Failing to advise FIC not to transfer the Lots or the Advances to RCR until RCR provided proper security for the Purchase Price, the Advances, and the other Amounts Owing From FIC;
(g) Failing to advise FIC of the risks associated with the Development Agreement and the Advances;

(h) Failing to obtain proper instructions from FIC;

(i) Transferring the Lots and the Advances to RCR without imposing sufficient trust conditions on those transfers to properly protect FIC’s interests; and

(j) Generally failing to take reasonable steps to protect the interests of his client, FIC;

12. As a result of Lennie’s negligence and breach of the duties he owed to FIC, FIC transferred the Lots to RCR and advanced the Advances to RCR without receiving proper security for the Purchase Price, the Advances, or the other Amounts Owing From RCR. 

13. As a further result of Lennie’s negligence and breach of the duties he owed to FIC, RCR was able mortgage the Lots without the knowledge or consent of FIC, thereby giving the mortgagee priority over FIC’s interest in the Lots. RCR subsequently defaulted on those mortgages and the Lots were foreclosed and sold. 
14. As FIC’s interests in the Lots and the Development were not registered or secured against title to the Lots by Lennie, FIC did not receive any of the proceeds from the foreclosure of the Lots. FIC has, therefore, lost the Purchase Price and the Advances, and has lost the opportunity to earn a profit from the development and sale of the Lots as follows:

	Purchase Price of Lots:
	$364,900.00

	12% of Purchase Price:
	$43,788.00;

	Advances:
	$757,100.00

	Lost Profit from sale of developed Lots: 
	

	Less amounts received from RCR: 
	($392,648.00)

	Total Loss
	


Remedy sought:

15. FIC claims the following relief from Lennie
(a) Judgment in the amount of ________________________ as calculated in paragraph 14;
(b) Interest on the Advances at a rate of 1% per month, or, alternatively, pursuant to the Judgment Interest Act;

(c) Interest on all other amounts pursuant to the Judgment Interest Act;
(d) Costs on solicitor and his own client basis;

(e) Such further and other relief as this Honourable Court deems just and appropriate in the circumstances.

	NOTICE TO THE DEFENDANTS

You only have a short time to do something to defend yourself against this claim:

20 days if you are served in Alberta;

1 month if you are served outside Alberta but in Canada; or

2 months if you are served outside Canada.

You can respond by filing a Statement of Defence or a Demand for Notice in the office of the clerk of the Court of Queen’s Bench at Edmonton, Alberta, AND serving your Statement of Defence or a Demand for Notice on the Plaintiff’s address for service.


	WARNING

If you do not file and serve a Statement of Defence or a Demand for Notice within your time period, you risk losing the law suit automatically.  If you do not file, or do not serve, or are late in doing either of these things, a Court may give a judgment to the Plaintiff against you.
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