MEMORANDUM
Date:
April 30, 2009

To:  

Legal council
From: Graham Woods, CA

Former CFO / present consultant

FIC Group of Companies
Re:  

Malcolm D. Lennie, QC
Overview
From late 2006 / early 2007 through mid-2008, the FIC Group of Companies (“FIC GRP”) used the legal services of Malcolm D. Lennie, QC (“MDL”) for the majority of the Group’s Alberta real estate purchased from late-2006 through mid-2008.  MDL was used extensively for the purchase of Genesis, Ascot, Calmar I, Willow Park – Stages 5, 7, and 8, Blackhawk, Crossroads, Devon (Robin and Church), and Golfdome.  MDL was not extensively involved in the closings of either Pigeon Lake or Calmar II.
MDL was engaged by John Tansowny (“Tansowny”).  Tansowny had been contracted by the FIC GRP as its real estate executive.  It is unclear as to the extent of a previous personal and / or business relationship between MDL and Tansowny.  The FIC GRP is presently in litigation with Tansowny and his company, Crown Capital Corporation (“Crown”) for various breaches of contract, etc.
Crossroads
In regards to the Crossroads purchase, reference should be made to the Real Estate Purchase Agreement (the “Agreement”) dated May 14, 2007 between 1316576 Alberta Ltd. (the “Vendor”) and FIC Investment Ltd. (the “Purchaser”).  Kenneth Horne (“Horne”) is the principal of 1316576 Alberta Ltd. (“1316576”).
MDL acted for both the Vendor and the Purchaser on this transaction.  Permitting MDL to act for both the Vendor and the Purchaser was purportedly agreed to and / or requested by Tansowny.  It is unclear as the extent of a previous personal and / or business relationship between MDL, Tansowny, and Horne.  Recently, it has been uncovered that MDL holds or held an interest in “Ken [Horne’s] company.”
Although myself and other employees of the FIC GRP have made repeated requested from early-2008 to late-2008 for a document or similar signed by MDL, Tansowny, and Horne which permits MDL to act for both sides of this transaction, such a document has never been received at FIC’s office.  It was eluded to by MDL staff and by Tansowny that such a document does exist.  We ask you, as legal council, what steps and / or documents should have been completed by MDL, Tansowny, and Horne to enable MDL to act for both parties in the Province of Alberta?  It was probably June or July of 2008 (maybe a bit earlier) when the FIC Executive learned from Tansowny that MDL acted for both sides of the transaction.
It should also be noted that employees of the FIC GRP have not been permitted to view the contents of MDL’s Crossroads file(s).

It is the position of the FIC Executive that the Agreement is written very poorly by MDL.  Problems surrounding the Agreement are as follows:
· At the bottom of paragraph 1.1 and in paragraph 1.2 and in paragraph 4.1, and in paragraph 8.1(a), there is reference to a Schedule “A” which is “those lands dedicated for highway expansion.”  Schedule “A” has never been received at FIC’s office despite repeated requests.  Note that these different paragraphs may also be referring to different Schedule “A”s.  There could be multiple Schedule “A”s.
· The Agreement indicates that the closing date as specified in paragraph 3.1 of the Agreement “shall take place on the earlier of January 15, 2008, of the date that the Purchaser takes possession of the Lands.”  First, the “of” just after “January 15, 2008,” should be “or”.  Second, this should be the “later of” and not the “earlier of”.

· The Agreement indicates in paragraph 4.1 a “VTB Mortgage of $2,787,500 which shall be payable on the earlier of:  January 15, 2008, or registration of subdivision approval of the plan contemplated in Schedule “A””.  Again, I believe that this should be the “later of” and not the “earlier of.”
· Under Section X, Vendor’s Representations and Warranties, the vendor commits to the following:

· Paragraph (c) The Vendors will complete the subdivision of all property;

· Paragraph (d) Provide titles to 15 subdivided lots ($350,000 per lot agreed as the price);

· Paragraph (e) Provide services to all subdivided property including gas, power, and telephone to lot line, water (to maximum cost of $100,000 to lot and roads to the minimum County of Strathcona requirements;
· Paragraph (f) Surveying and Engineering as required;

· Paragraph (g) Will attend all Hearings and Meetings required by the County of Strathcona; and,

· Paragraph (h) Such other tasks as required to complete the subdivision into fifteen titles.

· There is no timeframe specified in the Agreement in regards to any of the Vendor’s Representations and Warranties.  In particular, there is no timeframe as to when the Vendor has to have the subdivision, servicing, and roads completed.

· You will notice that paragraph 10.1(e) is very poorly written.  The missing second bracket results in ambiguity.  Is it to maximum cost of $100,000 for the water or everything?  I believe the intent is maximum $100,000 per lot for gas, power, telephone, and water PLUS the roads to minimum County of Strathcona requirements but who can be sure?

· Based on limited contact with Horne himself, it appears that the Vendor, Horne, has no concept as to his obligations as vendor.  It appear that MDL either deliberately or otherwise has never properly explained the obligations to Horne.

· Paragraph 12.1(a) indicates that “not later than three (3) business days prior to the Closing Date, the Vendor or the Vendor’s Solicitors shall deliver to the Purchaser’s Solicitor’s the following on reasonable trust conditions with the terms of this Agreement:  (a) A registerable transfer of lands which upon registration will result in the issuance of certificate of title to the Lands.”  FIC has been unable to get title to these lands to the date of this memorandum.

As has been demonstrated above, there are multiple problems with the Crossroads Agreement.  Other problems with MDL’s handling of the Crossroads purchase are as follows:

· The lawyer for the Vendor and the Purchaser is not clearly specified in the Agreement.  We ask you, as council, if it unusual for the Vendor and Purchaser’s lawyer(s) to not be clearly listed in a document such as this?

· As the FIC Executive, we believed that amounts that were paid toward the purchase went into our Trust account and then, at the appropriate time, were transferred to the Vendor’s Trust account where the funds would remain until Closing and the transfer of title to the Purchaser.  In reality, MDL transferred the amounts from our Trust account to the Vendor’s Trust account and then out to the Vendor.  Our understanding is that there is $0 sitting in Trust regarding this purchase.  As our legal counsel, we ask you how the trust accounts should have functioned?  The functioning of the trust accounts does not appear to be specifically addressed in the Agreement.  In any event, it would appear reasonable that funds should not have been released to the Vendor until we had title to the property.

· Although it has been discussed above, the issue of timeframe for subdivision, servicing, and roads needs to be mentioned again.  How is it possible that a timeframe for a completion of the Vendor’s obligations not be specified in the Agreement?

To date, FIC has transferred approximately $4,700,000 to MDL toward the purchase of the Crossroads property.  Therefore, approximately $550,000 is still owed by FIC under the terms of the Agreement.  However, is it not reasonable to presume that the Vendor would have used some of the $4,700,000 toward the servicing obligations?  Again, this should have been specifically addressed in the Agreement.  We do not want to pay any of the $550,000 until the obligations are complete.
FIC is out the $4,700,000, not even $1 of work has been done on the Crossroads property, and we do not have title to the property.  Without title, we have been unable to leverage the property for financing purposes.  This property was last appraised at over $9,000,000 in March of 2008.  If we received title to this property and the Vendor had completed their obligations, we would be in possession of a very valuable piece of property.

In May of 2008, we received an offer from a third party for $7,300,000.  This $7,300,000 was the opening offer from the third party.  We were not able to move forward in negotiations with the prospective buyer because of the numerous problems with the original Real Estate Purchase Agreement with 1316576 as have been clearly listed above.

Ascot
MDL acted as the lawyer for the FIC GRP on our purchase of the Ascot property ($7,754,000 purchase of raw land).  As a component of the Offer to Purchase (the “Offer”), MDL undertook to remove prior caveats / encumbrances that were on the title of the Ascot property.  The caveats / encumbrances that MDL needed to have removed were simply prior mortgages of the Vendor that were on the property.  This should be a simple procedure for MDL to undertake.  However, although this deal closed in 2007, the undertakings were not completed by MDL until late-2008.

It took more than one letter which threatened reporting MDL to the Alberta Bar from another FIC lawyer (new lawyer hired to handle FIC’s Alberta real estate interests) to get MDL to complete his undertakings.  Note to you as counsel that I am sure that I can get copies of the correspondence which threatened MDL if necessary.  In fact, if I recall, there may be another lawyer that we have used which also threatened MDL with reporting to the Alberta Bar.  I am not sure if I can obtain copies of this correspondence.  The real issue in regards to the undertakings is that potential lenders did not like to see the caveats / encumbrances show up on the title searches when we were attempting to obtain financing.  There was great frustration because it would have been so easy for MDL to complete his undertakings.  The caveats made our lender uncomfortable and equally frustrated until the undertakings were completed by MDL.
Devon Church
MDL acted as the lawyer for the FIC GRP on our purchase of the Devon Church property ($990,000 purchase of land).  This deal was to close on May 1, 2008.  To that date, the FIC GRP had paid $400,000 in deposits.  Hence, $590,000 was the required closing payment.  FIC had the $590,000 ready for MDL to take into trust.  In April 2008, MDL’s office was contacted and it was discovered that MDL had gone on vacation with no plan of attack in regards to MDL’s office assisting the FIC Executive with the Devon Church closing.
Immediately, we contacted an alternate Alberta lawyer (new lawyer referred to above) to handle the closing.  This was a new file for the Alberta lawyer and so, hence, we had to spend time in bringing him up to speed.  He was able to assist us and the deal closed on May 1, 2008.  The Devon Church purchase demonstrates a lack of professionalism on the part of MDL.
Willow Park – Stage 5 & 7
On March 25, 2006, FIC and RCR Construction and Management Ltd. (“RCR”) entered into a Development Agreement (the “Agreement”) regarding five Willow Park – Stage 7 lots.  In effect, FIC would finance RCR’s construction of the five homes and in return, FIC would receive their principal back plus 12%, 34% of the profit on each home, and interest calculated at 1% per month.  These homes closed to the homeowners in the period of late-2007 to early-2008.  At present, we are still owed in excess of $1,000,000 (principal, profit, and interest) from this Agreement because our lawyer, MDL, failed to tie the closing of these lots to repayment of the Stage 7 builder loan.
In mid-2008, MDL was to prepare paperwork between FIC (and MDL) and RCR whereby FIC would receive approximately $300,000 in the closing of two Stage 5 lots.  The $300,000 was to be applied to the Stage 7 builder loan (discussed above).  All indications from MDL indicated that the paperwork between MDL and RCR’s lawyer was in place and the $300,000 would be coming to MDL as partial settlement of the Stage 7 builder loan.  In reality, the paperwork was not completed by MDL and hence, the $300,000 did not come to MDL on our behalf when the two Stage 5 lots closed.

Other
As counsel, we ask you what is acceptable in Alberta for the setup and functioning of trust accounts?  While an Alberta lawyer may have all of a companies various matters in one trust account, is there a requirement that a separate bank account be opened?  I am fairly confident that MDL did not open a separate bank account for all of the funds that we sent to him.

During our time using MDL, over $40,000,000 (estimated) of our funds went through MDL.  In your letter to MDL, I think that we should ask for copies of ALL bank statements where there is an inflow or outflow of funds relating to FIC.  Along with this, a full reconciliation with the Word or Excel-prepared trust statements that we received over the years.  FIC has never received a copy of a bank statement from MDL.  Let’s ask for them and see what we get.
It was also always a challenge in obtaining information from MDL.  I’m not quite sure how we can tie a dollar figure to this but at times, it was infuriating.  MDL’s excessive lack of responsiveness to our need for information and other concerns, again a lack of professionalism at a very high level.

